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New West Energy Corporation ("New West") submits its response to Sempra

Energy Solutions' ("Sempra") Motion to Strike the testimony submitted by New West

and the Residential Utility Consumer Office ("RUCO").
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Sempra makes a quite novel assertion in its motion: that the Commission may not

consider the implications of its decision, but must blindly act only within the narrow

confines set forth by the Applicant. Of course, this assertion is contrary to the entire

jurisprudence of the Commission's jurisdiction and mandate. Thematic in the cases and

authorities is the concept that "certificates of convenience and necessity can only be

acquired from the corporation commission by an affirmative showing that its issuance

would best serve the public interest" P/zce Greyhound Lines v. Sun Valley Bus Lines,

Inc., 70 Ariz. 65, 72, 216 P.2d 404, 409 (1950).
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The  te s timonie s  of S te ve n Ahe a rn, Fra nk Gra ve s  a nd P e te r Fox-P e nne r e a ch

a ddre s s  the  is s ue  of whe the r gra nting S e mpra 's  a pplica tion a t this  time  a nd give n

nume rous  unre s olve d is s ue s  is  in the  public inte re s t. S e mpra 's  is  not a  routine

a pplica tion. It move s  Arizona  ba ck to  a  cours e  of re ta il e le ctric  compe tition  prior to

s tudy of ma ny outs ta nding is s ue s . S uch a  move  is  pre ma ture  a nd would ha ve  e xtre me

public policy cons e que nce s . It is  importa nt for the  Commis s ion a t th is  juncture  to

cons ide r the s e  cons e que nce s , both a s  the y re la te  to the  S e mpra  a pplica tion a nd ge ne ra lly.

For the  re a s ons  s e t forth be low, S e mpra 's  Motion to S trike  s hould be  de nie d.

9 Argument

10 A. Arizona  Law Is  Clea r Tha t The  Commis s ion May And  Should  Cons ide r The
Pub lic  Inte res t Imp lica tions  Of Any App lica tion.11
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The  public policy a nd public inte re s t conce rns  ra is e d in the  te s timonie s  of S te phe n

Ahe a rn, Fra nk Gra ve s  a nd P e te r Fox-P e nne r a re  quite  re le va nt a nd e s s e ntia l to this

proce e ding. Arizona  la w is  cle a r tha t the  Commis s ion mus t cons ide r the  public inte re s t

implica tions  of its  de cis ion in gra nting ce rtifica te s  of conve nie nce  a nd ne ce s s ity

is s ue  a  CCN a s  "the p u b lic conve nie nce  a nd ne ce s s ity re quire ") (e mpha s is  a dde d),

Arizona  Corp. Com 'n v. Woods , 171 Ariz. 286, 830 P .2d 807 (1992) ("The  Commis s ion

is re quire d  to us e  [its ] P owe rs  to re gula te  public s e rvice  corpora tions in the  public

inhe re s t.") (e mpha s is  a dde d).

In fa ct, public inte re s t is  the  controlling cons ide ra tion, a nd the  Commis s ion s hould

only gra nt a  CCN if it finds  it would s e rve  the  public in te re s t. J a me s  P . P a u! Wa te r Co.

v. Arizona  Corp . Coln 'n , 137 Ariz. 426, 429, 671 P .2d 404, 407 (1983), s e e  a ls o Arizona

Corp. Com 'n v. Tucs on Ins . a nd Bonding Age ncy, 3 Ariz.App. 458, 463, 415 P .2d 472,

477 (1966), Da vis  v. Corp . Co/n 'n , 96 Ariz. 215, 218, 393 P .2d 909, 911 (1964). The
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Commission should examine  a ll ava ilable  evidence  to de termine  whether the  CCN is

de trimenta l to the  public inte res t. Pueblo Del So! Water Co. v. Arizona  Corp. Com 'n, 160

Ariz. 285, 286, 772 P.2d 1138, 1139 (Ct. App. I988).

While  the  Commission considers  the  public interes t in each of its  decis ions , such

considera tion is  particularly appropria te  in this  case . In every essence , Sempra 's

applica tion is  a  reques t tha t the  Commiss ion re ins titute  re ta il e lectric competition in

Arizona . It cannot be  characte rized as  anything e lse . As  se t forth in the  tes timony,

a lmost every s ta te  that began re ta il competition has e ither halted its  expansion or reverted

to vertica lly integra ted se rvice . In those  s ta tes  tha t have  continued, s ignificant work is

ongoing to address the many defects  and deficiencies of the deregulation schemes that

were established in the 1990s.

The  s tructure  for competition tha t was  envis ioned in Arizona  and e lsewhere  during

the  l990s  has  been proven to be  a  recipe  for fa ilure . Fortuna te ly for Arizona , the

Commission in the  early 2000's  reversed course  and Arizona has operated quite

successfully s ince . Arizona  customers  were  for the  most part spared the  horrors  tha t

customers have seen in other states.

Sempra  has  e lected to tile  its  applica tion for a  CCN prior to comple tion of the

"comprehens ive  review of a ll Electric Competition Rules" which the  Commiss ion s ta ted

was  necessa ry in light omits  2002 Track A decis ion. (Decis ion No. 65154, p. 26, ll. l-2.)

Sempra  a lso has  filed its  Applica tion before  the  Commiss ion has  concluded its  review of

rules  and policies  in the  wake  of the  Court of Appea ls  decis ion in Phelps  Dodge  Corp. v.

Ariz. Elem. Power Coop., 207 Ariz. 95 (2004). Because  Sempra  has  filed premature ly,

the  RUCO and New West tes timonies  note  numerous  policy a reas-such as  Integra ted

Resource Planning, Standard Offer Service rate  design, assessment of technical and

financia l capabilities  of applicant ESPs  and other matte rs --which would be  adverse ly

impacted by the  improvident or premature  grant of a  CCN in these  circumstances . Tha t
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is  precise ly the  kind of te s timony which is  mos t re levant and mate ria l to the  "public's

inte re s t."

3 As s ta ted in Pueblo De! Sol Water Co., the  Commiss ion should cons ider a ll

4

5
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re levant evidence  in making its  de te rmina tion. The  tes timony of Steven Ahearn, Frank

Graves and Peter Fox-Penner are  particularly appropria te  to this  case  and to the  public

inte res t of the  Sta te  of Arizona .

7 B. Sempra 's  Argument is  Incorrec t
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To counter this  logical argument Sempra  asserts  that the  Commission is  precluded

from considering the  public interes t impact of its  decis ion because  this  issue  is  foreclosed
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Indeed, NWEC/RUCO are , in e ffect, a sking the  Commiss ion to rule  on the
question of whether there  should be  re ta il direct access  available  in Arizona  a t a ll.
The postula tion of that question ignores  the  express  language of A.R.S. 40-207
and 40-208. More  specifica lly, Arizona  law a lready provides  for re ta il direct
access and thus, the  penumbra of issues ra ised in the  NWEC/RUCQ testimony are
clearly beyond the  scope of SES's  applica tion and are  irre levant and should not be
made a  part of the  record in this  proceeding.
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This  and s imila r s ta tements  in Sempra 's  motion a re  wrong. The  legis la ture  has  not

preempted the  issue , nor could it do so.

Firs t, we  look to the  legis la tion itse lf. The  re levant amendments  to Title  40 were

added to the  law as  pa rt of the  Electric Power Competition Act in 1998 [cite ]. This  was

well a fte r the  Commiss ion had firs t adopted its  rules  for e lectric competition. The

purpose  of the  legis la tion was  to "confirm" exis ting Commiss ion authority. In othe r

words , the  legis la tion was  intended to fill any gaps  tha t might exis t in the  Commiss ion's

legis la ture  specified tha t the  Commiss ion's  "authority is  confirmed" to take  s teps  to
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Second, the  Commiss ion clearly is  not foreclosed by the  provis ions  of Title  40 in

cons ide ring the  broad public inte res t implica tions  of this  Applica tion. As  noted

previously, substantive  market, regula tory and appella te  developments  have post-dated

the  passage  of the  Electric Power Competition Act and the  passage  of the  las t vers ion of

the  Rules  in March 200 l. The  RUCO and New West tes timonies  note  the  ramifica tions

of these  developments  and, in the  main, discuss several disadvantages of proceeding with

ad hoc ce rtifica tions  prior to assess ing the ir policy impacts . Tha t is  clea rly highly-

re levant and materia l tes timony going directly to the  core  issue : the  public inte res t.

Finally, the Sempra motion assumes a  tension between the sta tute  and

Commiss ion action tha t does  not exis t. If the  Commiss ion cons iders  it prudent not to

place  the  cart (a  Sempra  CCN) before  the  horse  (the  "comprehensive  review" the

Commission has sta ted is  needed), that does not place the Commission and Legisla ture  a t

14 c. The Tes timonies  Demons tra te  That Granting  Sempra 's  Applica tion is  no t in
the  Public  Inte res t15

16

17

18

The tes timonies  sought to be  s tricken by Sempra  conclus ive ly and convincingly

demonstra te  tha t granting Sempra 's  applica tion a t this  time is  not in the  public inte res t.

Set forth below are  some excerpts  of the  tes timony that address  this  point:

Testimony of Steve A//ear/1 (R UCO)
19
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"The  exis tence  of a  competitive  re ta il option tha t a llows both the  departure  and re turn
to the  incumbent utility of cus tomers  experimenting with re ta il access  complica tes
Integra ted Resource  Planning and the  Commission's  ability to se t and achieve
important socie ta l goa ls  de rived from the  IP  process ." (Afea rd Tes timony a t 5:15-
19)

25

"If the  Commission Herds  tha t widespread re ta il competition is  not in the  public
interes t, there  is  no reason to a llow a  small handful of competitors  to obta in
certifica tes . The  competitors  would be  expected to pick the  "la rges t cherries" firs t,
thus  it is  the  firs t competitors  tha t would like ly make  the  la rges t contribution to the

26

5

24

23

5

J



1
spira l of increased ra tes  for remaining customers . The  public interes t would be  be tter
se rved by preventing any re ta il competition." (Afea rd Tes timony a t 8:9-16)

2 Testimony of Frank Graves (New Wes! Energy)

3

4

5

6

"[In Arizona] many of [the ] important a spects  of des igning a  viable  program of re ta il
choice have not been adequately considered. Given the widespread frustration that has
been experienced elsewhere with retail access -- so much so that many states are
cons idering rescinding it -.. it would seen prudent for Arizona  to be  more  methodica l
about laying the  founda tions  for this  complex, but potentia lly beneficia l marke t
arrangement." (Direct Tes timony of Frank Graves  ("Graves  Tes timony ") a t 7:4-9)

7

8

9

10

11

12

13

"Standard Offer Service  Design - (SOS), more  broadly re ferred to as  Provider of Las t
Resort Se rvice , or POLR, ... is  the  backup se rvice  tha t utilitie s  or specia lly
designated suppliers  must provide for customers who have not e lected to use  or s tay
with an ESP. [To implement SOS] a ll the  major e lements  of its  des ign must be
care fully and cons is tently specified, including cus tomer class  diffe rentia tion,
switching rights , te rm (horizon), pricing rules , procurement mechanisms, and
regula tory approval guide lines . This  has  not ye t happened in Arizona . In particular,
exis ting genera tion ta riffs  were  not deve loped with the  intent or e ffect of
compensa ting the  utilities  for the  cos tly risks  associa ted with cus tomer switching.
Thus , these  prices  do not provide  a  fa ir or e fficient SOS price  for prodiga l ESP
customers ." (Graves  Tes timony a t 4:22 - 5:11)
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"If utilitie s  and ESPs  a re  to bear joint (and shifting) respons ibility for assuring an
adequate  power supply for e lectricity customers , there  must be  clarity about how
long-term resource decisions are to be made, and how the needed assets can enjoy
cost recovery tha t is  fa ir to a ll customers  and financia lly secure  for the  developers  or
contractors . From the  socia l-cos t perspective  of utility regula tion, a  supply portfolio
that includes diverse  resource , including renewables  and efficiency programs, may be
preferred, but this  may not be  the  supply mix chosen under the  priva te  crite rion of
ESPs. The traditional regula tory practice  of Integrated Resource  Planning becomes
extreme ly difficult when a  ma te ria l portion of the  utility's  demand could migra te
away (or re turn) within time periods  much shorter than asse t lives . Customer choice
may be  antithe tica l to any expecta tion tha t such regula tory scrutiny of asse t choices
can occur." (Graves Testimony at 5:24 -.- 6:10)
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"The ACC must develop procedures  for assessing the  technical and financia l
capabilities  of proposed ESPs. Beyond this , it must have  some monitoring of the
extent of competition in re ta il se rvices , with means  of protecting cus tomers  when
competitive  conditions  are  poor. At present, only one  ESP has  come forward to be
ce rtified. Both the  utilitie s  and ESPs  will need cla rity on ACC marke t ove rs ight in
order to proceed confidently with the ir plans . However, the  ACC cannot expect to
have  utility-s tyle  regula tory control over competitive  ESPs  as  to the ir ta riffs , asse t

6



mixes, or business  s tra tegies , as  tha t will quash the  market." (Graves Testimony a t
6: I 7-25)

Testimony of Peter Fox-Penner UVew West Energy)

It is  impera tive  ... tha t whether a  s ta te  adopts  choice  or remains  under ra te
regula tion, it be  extremely careful to crea te  policies  tha t a re  consis tent with enabling
success  with the  s tructure  it creates . For re ta il choice  s ta tes , this  includes ensuring a
competitive  s tructure  a t both the  wholesa le  and re ta il leve l, which in turns  means
adequate transmission capacity and access, among other things, adequate demand
response , appropria te  las t-resort pricing and customer supplier shift policies , and
care ful formula tion of policies  to mee t other critica l s ta te  energy goa ls , including
renewable  energy, fuel diversity, and energy efficiency. The sta te  needs the  resources
to police  its  compe titive  framework a s  we ll." (Direct Testimony ofPez'e r Fox-Penner
( "Fox-Fenner Testimony ") a t P. IN)

[Reta il e lectric competition in the  United Sta tes] was  rushed into exis tence  with
vastly oversold expecta tions, inadequate  legal and regula tory authority, and
inadequate  infras tructure . In addition, both re ta il and wholesa le  markets  were  poorly
designed, including provis ions  for las t-resort se rvice  tha t made  competition
unworkable  regardless  of other challenges to the  markets ." (Fox-Penner Testimony a t
P .2)

California . Nevada. and Montana. have a ll decided to res trict re ta il access  to
grandfa thered" cus tomers  and/or to la rge  cus tomers . Virginia  decided to fully re

regula te  its  e lectric market. Other s ta tes , such as  Maryland, Delaware , and Maine are
considering whether the ir utilities  should ge t back into the  business  of building
genera ting plants  to "se lf-provide" a t leas t a  portion of the ir power supply
requirements  (and therefore  reduce their re liance  on wholesale  power markets)
(Fox-PenneI* Testimony at PP.4-5)

Conclus ion

Sempra  asks  the  Commission to ignore  competent and compelling tes timony

re la ting to the  e ffects  of a  Commiss ion decis ion in this  docket and its  impacts  on the

public inte res t. New West Energy respectfully reques ts  tha t the  Commiss ion deny

Sempra 's  motion to s trike
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RESPECTFULLY SUBMITTED this  7th day of December, 2007.
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Phoenix, Arizona 85004-2385
Attorneys for New West Energy
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